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Self-Government, Market Democracy and Economic Liberty

In a critical, but fair-minded review of Anarchy, State and Utopia, T. M. Scanlon argued that Nozick’s minimal state framework of property and contract rights does not constitute an adequate account of the claims of economic liberty.  But he noted that it was a virtue of Nozick’s book that it pressed its readers to take economic liberty seriously.  As Scanlon saw matters, Nozick was correct to view economic liberty as a condition for the legitimacy of social institutions.  But Nozick erred in thinking that the minimal state would adequately secure or protect this value.  What is needed, Scanlon wrote, is a deeper account of the economic liberties, one that relates them to political and civil liberties and integrates them into an overall account of liberty – a systematic account that ties economic liberty to the value of having control over various aspects of our lives.

Scanlon’s review appeared in Philosophy and Public Affairs in 1976.
  For the most part, his suggestion that rejecting Nozick’s defense of the minimal state should not lead one to ignore Nozick’s insight that economic liberties are an important dimension or aspect of self-government has fallen on deaf ears.  Friends of economic liberty have not been absent from the scene, to be sure, but they have not attempted to integrate the value of economic liberty into the kind of framework that Scanlon was gesturing toward.  John Tomasi’ Free Market Fairness is the first sustained attempt to do so.  For that reason alone, it is an important and interesting book.
A very general idea animates the entire argument of Free Market Fairness.  It is the possibility of a regime, or an institutional structure, that combines respect for private economic liberty of the sort prized by classical liberals with a commitment to egalitarian norms of social justice of the sort prized by social democrats.    Where others draw a sharp contrast between classical and social democratic versions of liberalism, Tomasi hopes to find common ground.  We can imagine a regime, he claims, that successfully reconciles free market institutions with egalitarian fairness.  This regime is market democracy.  It can be specified in different ways, but at its core is the commitment to economic liberty as an essential component of social justice.
It is natural to wonder whether social justice and economic liberty can be reconciled in the way Tomasi envisions.  Even if market democrats are committed in theory to social justice, would not the institutions they favor in practice yield distributions of wealth and power that social democrats must regard as unjust?  Free Market Fairness argues that this is wrong question to ask.  The argument for market democracy is a moral argument conducted on the high plane of ideal theory.  Like Rawls’ property-owning democracy, market democracy is a regime that should be judged by its aspirations.  If it aspires to pursue social justice by institutional arrangements that protect a robust set of economic liberties and, if it is sociologically possible for it do so successfully, however unlikely in practice, then the regime is one that should be taken seriously by political philosophers.  No doubt many readers of Free Market Fairness will not have sympathy for this highly idealized way of thinking about regimes, but this is not my complaint.  Market democracy should be assessed on its own terms, as an aspirational ideal and as a conception of politics that purports to present liberalism in its best light.  
I share the idea that both Scanlon and Tomasi find attractive – economic liberty is an aspect, and a neglected aspect in contemporary political philosophy, of self-government, or, as I would put it, autonomy.  But, in this critical notice, I want to raise some questions about the relationship between economic liberty and capitalism.  My questions center partly on the unclarity, or what I take to be the unclarity, of the phrase “thick economic liberty,” which is the phrase that Tomasi repeatedly uses to describe the regime of market democracy that he favors.
  My questions also center partly on the relationship between economic liberty and the worth of economic liberty.  That relationship is a good deal more complex, I argue, than Tomasi’s general argument suggests.

1.

Much of the discussion in Free Market Fairness is conducted within the Rawlsian framework, employing Rawlsian distinctions and appealing to Rawlsian principles.  For Tomasi, Rawlsian liberalism is the most compelling version of what he terms “high liberalism.”
  I will not here comment on whether it was a mistake to tie free market fairness so tightly to Rawlsian justice; but it does generate some problems for Tomasi’s presentation of market democracy.  For one thing, Tomasi’s case for market democracy inherits some significant difficulties that confront the standard account of Rawlsian justice.  Two such difficulties in particular stand out.  First, as Rawls emphasized, justice as fairness does not assign priority to liberty as such.  Some liberties, but not others, merit a special status and are to be considered “basic liberties.”  This presents a problem of identifying or formulating a touchstone for determining which liberties are properly basic.  Second, once the basic liberties are identified, they need to be specified and adjusted so that they form one coherent scheme of basic liberty.  This presents a problem of integration.  
  
Rawls responded to the first problem – the problem of the touchstone – by arguing that we can appeal to the two moral powers of his political conception of the person – the capacity to form, pursue and revise a conception of the good and the capacity for a sense of justice – to identify the basic liberties.
  A liberty is basic if it is connected in the right way to the two moral powers.  This response requires us to identify the kind of connection that must obtain between a basic liberty and the two moral powers.  Must the liberty be necessary or essential to the full development and/or exercise of one or both of the two moral powers in order to qualify as basic, or need it only be instrumentally effective to the full development or exercise of one or both of the two moral powers?  The question is pressing, since the necessity claim seems too strong and the instrumental claim seems too weak.
  Not all the basic liberties are plausibly necessary for the full development and exercise of the two moral powers.  For example, the political liberties are not strictly necessary for a person either to develop fully or exercise adequately his capacity for a sense of justice or his capacity to form, pursue and revise a conception of the good.  A person might take no interest at all in the political affairs of his society, but develop and exercise his sense of justice to a great extent and with great sensitivity in his social, but nonpolitical, interactions with others.  In response, it might be said that the political liberties are instrumentally valuable for many people to fully develop and exercise one or both of the two moral powers.  But while this claim is more plausible it fails to adequately explain why certain liberties, like the liberties associated with the ownership of productive property, are not also classified as basic.


Rawls was sensitive to the difficulty here.  In discussing the significance of a basic liberty he presented the following criterion: “a liberty is more or less significant depending on whether it is more or less essentially involved in, or is a more or less necessary institutional means to protect, the full and informed and effective exercise of the moral powers in one (or both) of the two fundamental cases.”
  The phrase “more or less” is not commonly used to modify claims of necessity or essential involvement.  Rawls needed a touchstone for the basic liberties that was stronger than an instrumentalist connection, but weaker than a strict necessity claim.  The vagueness of the touchstone he provided threatens to introduce an element of arbitrariness into what is counted, and what is excluded, from being a basic liberty.  Anyone who follows Rawls’ approach to identifying the basic liberties, but then proposes to add to the list of these liberties, will inherit this problem.  If a package of “thick economic liberties” includes some economic liberties that contribute to the development and exercise of the two moral powers, but are not strictly necessary for this development and exercise, then it is open to the critic to ask why these particular liberties, and not others, are included.
  Readers of Free Market Fairness may justly wonder why certain economic liberties are celebrated and others are not.

The second problem – the problem of integration –  follows on the heels of the first.  Suppose that one proposes a fairly liberal approach to the basic liberties.  If a candidate liberty is important to many citizens, and if it can be tied in a more or less strong way to the development and exercise of the two moral powers, then it should be included as a basic liberty.  But the liberal approach will greatly increase the difficulty of integrating the set of basic liberties into an attractive and coherent scheme.  Rawls explained:

Whenever we enlarge the list of basic liberties we risk weakening the protection of the most essential ones and recreating within the scheme of liberties the indeterminate and unguided balancing problems we had hoped to avoid by a suitably circumscribed notion of priority.
   
In response, one could introduce priority rules within the set of basic liberties.  Some basic liberties, such as liberty of conscience, could take priority over others.  But all of this would need to be worked out.  The liberal approach to basic liberties not only inherits, but also exacerbates, the difficulty of specifying and adjusting the liberties so that they represent one coherent scheme of basic liberty.

The two problems discussed here may not be insurmountable.  Market democracy is, Tomasi claims, a research program.  Hard work needs to be done to show how economic liberties of the sort Tomasi has in mind could be identified and integrated into a systematic account of liberty, one that gives due regard to all its different aspects, civil, political and economic.  Tomasi has provided a blue print for market democracy, but much that is crucial lies in the details.  In what follows, I assume that it is possible to identify a principled criterion for identifying the economic liberties that are basic and that these liberties, once identified, can be integrated successfully into a fully adequate coherent scheme of basic liberty.

2.

  
Even with this generous assumption in place, problems persist for the market democrat who embraces Rawlsian justice.  Tomasi’s commitment to Rawlsian constructions leads him to adopt Rawls’s priority rules for ordering the different principles of justice under favorable conditions.  In particular, he follows Rawls in subordinating the difference principle to the other principles.
  Tomasi suggests that the priority rules may be lexical, as they are with Rawls, or they may just assign very heavy weights to the higher ordered principles.  Either way, they bring a cost; and the cost should be confronted head on in order to decide whether it is worth paying.  To illustrate the point, consider the principle of fair equality of opportunity.  This principle targets the advantages people derive from the privilege and connections associated with family and social class.  These advantages, the principle holds, should not be allowed to influence the chances of citizens to hold leadership positions in a well-ordered society.  This remains true, even, and especially, when flouting the principle would improve the socio-economic prospects of the worst-off.  Seen in this way, the strong priority of the fair equality of opportunity principle over the difference principle comes at the expense of the material position of those on the bottom.  


This fact has led some commentators on Rawls’ conception of justice – Richard Arneson and Thomas Pogge, in particular
 – to argue against the lexical ranking of the fair equality of opportunity principle.  Both argued, and I believe successfully, that the parties in the original position, given the motivations that Rawls gives them, would not rank the fair equality principle over the difference principle in this way.  As Pogge put it, the parties “would find it wholly irrational to accept a worse fate for those in the worst position in exchange for the assurance that class background” play no role in determining opportunities for leadership positions.
  (In passing, I note that Rawls himself, in his restatement of justice as fairness, expressed some doubt about the lexical priority assigned to the fair equality of opportunity principle in his account of justice.
)  It is not my concern here, however, to argue this point.  My point is simply that there is a cost to difference principle subordination, as we might call it.  And this point generalizes to the economic liberties, if the economic liberties are elevated to first principle basic liberty status, as Tomasi recommends.


Tomasi fails to squarely confront this cost, however.  He claims that market democracy aims “to maximize the real bundle of wealth and income that the least fortunate among us personally controls.”
  But, as he notes, this is true only insofar as the prior principles are honored.  This qualification is important, since his proposal is to add to the list of basic liberties, thus increasing, in effect, the subordination of the difference principle to the equal liberty principle.  Consider, for example, two rival conceptions of market democracy.  Both, let us assume, secure a wide range of economic liberties.  But, on one conception, a thick set of economic liberties is enshrined in the first principle of justice, and given lexical (or strong) priority over the difference principle.  On the second conception, only a thin set of economic liberties is so enshrined.  Most economic liberties, on this second conception, are considered non-basic, but they are tailored and regulated in ways that maximize economic growth, which, in turn, allows the position of the least advantaged to be maximally improved.


It is possible that these two conceptions of market democracy would endorse exactly the same set of economic liberties.  The only difference between them would be that the first conception would publicly affirm these liberties in a special way by including them in the first principle of justice, whereas the second would not.  But, while possible, there is no compelling reason to think the two conceptions must converge in this way.  Plausibly, under a range of realistic circumstances, the second conception would recommend economic arrangements that do better with respect to raising the income and wealth of the least advantaged than the first conception.  In these circumstances, one significant cost of enshrining a thick set of economic liberties in the first principle would be the diminished material prospects of the worst off.


Think of it like this.  We could offer the worst off a choice.  Under one arrangement, they would have a thick set of basic economic liberties, but the worth of their economic liberties would be diminished in comparison to the second arrangement.  On the second arrangement, the worst off would have fewer basic economic liberties, but the worth of these liberties would he higher.  Which arrangement should they prefer?  The first is Tomasi’s answer, but in putting it forward he does not seem to realize that it brings with it a decrease in the worth of economic liberty.


In calling attention to this cost, I mean merely to call attention to a significant tension within market democracy.  On the one hand, it insists that economic activity and decision making are important aspects of responsible self-government.  For this reason, to respect persons as free and equal self-governing agents, political and legal institutions must not allow economic liberty to be downgraded to non-basic status.  But, on the other hand, market democracy is keyed to economic growth.  Unlike the “reluctant” capitalists on the Left, market democrats celebrate a robust commercial economy as the best engine for empowering the least advantaged.
  But, I am asking, what if these two motivating ideas pull in opposing directions?


My suspicion is that Tomasi does not confront this tension more directly, since he is tacitly assuming that if a thick set of economic liberties is included in the first principle, then this would contribute to, not impede, the functioning of the robust, capitalist economy that he celebrates.  That tacit assumption, however, is pretty questionable.  To see why, we need to consider a bit more carefully what might be included under the heading of “thick economic liberty.”  Tomasi associates thick economic liberty with the economic liberties defended by classical liberals; but this association, as I will explain, can be challenged.

3.


In Rawls’ conception of justice, the first principle – the equal liberty principle – includes some economic liberties.  There is a basic liberty associated with occupational choice and there is a basic liberty associated with personal, as opposed to productive, property.  But that is it.  This constitutes a “thin” defense of economic liberty.   


Thick defenses include more, but there are different possible “thick” accounts of economic liberty.  Tomasi invites us to consider a social democratic view of the difference principle, one that Rawls himself may have endorsed.  On this view, we forsake “the greater wealth made available by enthusiastically capitalist regimes in preference for the slower-growing economies of worker-owned cooperatives or of property-owning democracy because of the superior workplace experience offered by those latter regimes.”
  This superior workplace experience purportedly involves greater power to make economic decisions in the workplace and greater democratic control over workplace decisions.  We can understand this social democratic view as presenting a certain conception of economic liberty and we could then, although Rawls did not, elevate the liberties associated with this conception to first principle status.  This would yield a distinctively social democratic account of thick economic liberty.


Notice that, if we have this account in mind, then Tomasi’s rhetorical response to the social democratic view would be beside the point.  Tomasi writes:  “I invite readers, whatever their profession, to ask whether they would forego greater wealth for greater political control of their workplaces.”
  But if greater political control of their workplaces implicates economic liberties, and if economic liberties are first principle liberties, then it would be unjust to trade these liberties for greater wealth.


I shall come back to this rhetorical response below, but Tomasi does not just offer the rhetorical response.  He also claims that the conception of economic liberty associated with capitalism is superior to that associated with the social democratic conception.  It is superior, in part, because capitalist regimes generate greater wealth, which increases the worth of our liberties, including our economic liberties.
  But, once again, this point must be put aside in the present context, since we are now entertaining the thought that the economic liberties, whether from the social democratic or the capitalist conception, should enjoy first principle status.  And how much wealth a regime that honors these liberties might generate is not directly relevant to whether the liberties warrant this status.


Tomasi has interesting things to say, however, in defense of the economic liberties on the capitalist conception.  Starting a business venture, owning productive property or contracting with others to provide services are, or can be, important aspects of responsible self-government.  I think that he is right about this.  But what about other economic options?  What about the value of the economic liberties associated with participation in noncapitalist economic arrangements, such as workplace democracy, governmentally regulated flexible work schedules or cooperatively owned enterprises?  In short, when it comes to economic self-government, are not more options better?

  
Perhaps there is no real worry here for Tomasi’s market democracy.  Nozick pointed to an asymmetry between capitalism and socialism.  Capitalist economies permit socialist enterprise, but socialist economies forbid “capitalist acts between consenting adults.”
  So, possibly, under capitalism, we will have all the options we need or want.  But, as Nozick also observed, these noncapitalistic enterprises are likely to be less efficient than capitalist enterprises.  They can arise in a free market society, but it is unlikely that they will compete effectively.  For example, worker-controlled cooperatives will be less efficient than capitalist firms; and, as a result, they will not likely survive in a capitalist economy without subsidy or support from outsiders.
  Relatedly, or so it might be thought, businesses that offer workers more options for part-time work will fare less well in a market economy than those that are less flexible and less accommodating.  There are, after all, costs to designing your workplace with an eye toward the economic self-government of the workers as opposed to what is most efficient for the business.

  
Further, and more generally, one might be concerned that, under capitalism, economic activity is not sufficiently free, since people, by and large, must work to make a living.  This is the old Marxist objection to capitalist freedom.  In response, some have suggested establishing a generous unconditional basic income.
  With this unconditional income in place, all work would be freely entered in to, and the economic liberties that capitalism celebrates would be more genuine – or so it might be thought.


All these claims, let me admit, may be overstated.  Capitalism may be more accommodating to different modes of work, and economic freedom may be more robust under capitalism, than the claims suggest.  Consider the unconditional basic income just mentioned.  As Tomasi allows, this institutional guarantee is fully consistent with market democracy.  It has been proposed, in one form or another, by several influential classical liberal writers.
  The presence of a substantial unconditional basic income, moreover, might transform work relations in a market economy.  As Van Parijs explains in his defense of the proposal, an unconditional basic income would make “it easier to take a break between two jobs, reduce working time, make room for more training, take up self-employment, or to join a cooperative.”
  It also might generate incentives for employers to design and offer more attractive and more flexible employment options.  The cumulative effects of the unconditional basic income, in short, might be sufficient to yield a fully adequate scheme of economic options, one that did not require much intervention by the state.  But this possibility cannot be simply assumed.   It might turn out that a concern for economic freedom pulls one away from the political economy of classical liberalism, with its emphasis on efficiency and economic expansion and its skepticism toward governmental regulation, and toward a more interventionist state that must take active steps to ensure that there is a sufficiently wide range of options in economic life.  This interventionist state would not be the traditional Rawlsian state, since, unlike a state guided by justice as fairness, this state would aim to secure a thick set of economic liberties for all of its citizens.  Taking many of Tomasi’s points on board, the proponents of such a state could claim that it represents the best interpretation of what he calls high liberalism.


I have been sketching an account of thick economic liberty that adds social democratic economic liberties to the bundle of economic liberties prized by classical liberals.  Market democrats could object that, while perhaps very unlikely, all the options identified by this enlarged account could in principle be realized in a capitalist economy.  There is, in principle, a means for realizing noncapitalist work relations in a free market society.  The requisite economic forms could be brought about by the voluntary actions of people in such a society.  And the market democrat, who is not opposed to government funded safety nets, could also press for an unconditional basic income as the best way to secure this requirement of social justice.  But these possibilities do not establish that market democracy can adequately realize justice as fairness, on the view we are now considering – a view that incorporates thick social democratic economic liberties into the first principle.  Market democracy would fail the two part test for assessing regimes that Rawls provides and Tomasi endorses.  That test applies to the ideal description of a regime.  In Rawls’s words:

By the ideal institutional description of a regime I mean the description of how it works when it is working well, that is, in accordance with its public aims and principles of design.  Here we assume that if a regime does not aim at certain political values, and has no arrangements intended to provide for them, then those values will not be realized.

Market democracy, even under its ideal description, is a regime that neither publicly aims to secure the social democratic economic liberties I have been discussing nor includes institutional arrangements intended to satisfy them.  If the best account of thick economic liberty includes these liberties, then market democracy must be rejected.


The friends of free markets, or many of them, at this point may protest that institutions that aim to secure a wide range of economic options, including options to participate in less efficient economic enterprises, for all citizens would be much less efficient than those of the capitalist economy.  And this reduction in efficiency is no small matter, as it will have an effect on the worth of the liberties, including the economic liberties, of all citizens.  But this protest, which may be well considered, just brings us back to the tension I discussed earlier.  Elevating economic liberties to first principle status can be an impediment to the economic growth of a vibrant, free market society.  Difference principle subordination can be costly.

4.


It may be helpful if I restate, in capsule form, the line of criticism that I have been pressing.  Tomasi’s case for market democracy, I have said, rests on two claims.  First, market democrats, unlike mainstream Rawlsians, recognize that a thick set of economic liberties are entitled to special protection.  They warrant first principle status.  Second, market democrats, unlike social democrats, celebrate economic growth, viewing it as a necessary means for increasing the worth of our liberties, including our economic liberties.   I have argued that the two claims can come apart, and that the price to be paid by honoring the first claim comes at the expense of the second.

  
I next introduced a broad account of thick economic liberty, one that is centered on expanding the list of thick economic liberties beyond that envisioned by the market democrat.  And I claimed that the market democrat cannot object to this expanded list on the grounds that it would retard economic growth, for if this is his objection, then he signals that he does not really think that thick economic liberties are entitled to first principle status.


I want now to conclude by returning to Tomasi’s rhetorical response to the social democrat who values workplace democracy.  That response, to remind you, goes as follows:  “I invite readers, whatever their profession, to ask whether they would forego greater wealth for greater political control of their workplaces.”  Nozick expressed similar suspicions.  If workers really valued these economic liberties, he said, then they would demand them, even if it meant that they would receive lower wages.
  


Rawls, in a very interesting passage in A Theory of Justice, also addressed the issue of the preferences we have for different kinds of work.  He wrote:

What men want is meaningful work in free association with others, these associations regulating their relations to one another within a framework of just basic institutions.  To achieve this state of things great wealth is not necessary.  In fact, beyond some point it is more likely to be a positive hindrance, a meaningless distraction at best if not a temptation to indulgence and emptiness.
 

These are striking claims.  Do they really reflect what men want?  On inspection, the claims are ambiguous between two readings.  They express either a psychological generalization or a perfectionist commitment.  If they express a psychological generalization, then they look to be false.  Tomasi and Nozick are right.  Many people seem to value greater wealth over meaningful work.  But if the claims are understood to express a perfectionist commitment, then, while they might be true, they do not appear to be claims that Rawlsians are entitled to invoke.  For it is a central feature of Rawlsian liberalism that there should be no political evaluations of conceptions of the good life.  So long as citizens comply with the requirements of justice, they should be free to pursue plans of life of their own choosing, however meaningless these plans may appear to others.  

    
Tomasi’s response to this passage is to see it as expressing a type of economic paternalism that liberals do well to avoid; and he points out, perceptively, that this perfectionist view of what men really want may stand behind Rawls’ too easy dismissal of welfare state capitalism as an acceptable regime-type and his embrace of property-owning democracy.  But the matter is a bit more complicated.  The preferences that people have, including their preferences with respect to higher wages and meaningful work, undoubtedly will be conditioned by the regime under which they live.  (Conditioned is not a very informative word, but I do not know how strong the conditioning effects are, although I am sure they obtain to some degree.)  We should not be especially surprised if people, who work under capitalist conditions, come to value increased wealth and come to see it as a mark of social standing and accomplishment.  Nor should we be surprised if people, who work under more democratic conditions or live in a society that does not celebrate economic growth, come to value working under these conditions highly  and view the prospect of increased real wages as less important than other economic values.


This is armchair sociological speculation.  But the basic point is very plausible.  Regime choice conditions preferences about the value of different economic options.  If the basic point is granted, then to decide which economic liberties are valuable we should be cautious about appealing to the preferences of people who happen to live under a specific regime type.  But since each of us does, in fact, live under a regime-type of one kind or another, whether well-ordered or not, we do not have a neutral court of appeal.  The perfectionist commitment suggested by Rawls’s claims, to this extent, may be unavoidable, which is not to say that the content of Rawls’ own views are sound.


Free market fairness, Tomasi insists, presents us with a research program.  For that program to succeed its proponents not only must rebut those who view economic liberty as unimportant to self-government, but also those who view an alternative account of thick economic liberty as superior to that proposed by market democracy.  To succeed on this latter front, the market democrat may have to free himself from his anti-perfectionist shackles and argue that the economic liberties celebrated by classical liberalism are not just what some people happen to want, but what people ought to want if they care about realizing self-government in the economic domain.
  
5.

Free Market Fairness has bold ambitions.  It seeks to upset settled categories and to fundamentally reorient liberal thinking about both social justice and economic liberty.  Its actual achievement is more modest, but still significant.  It puts economic liberty on the agenda of social justice.  Hard work remains to be done to identify the range of options that citizens need access to in order to best realize self-government in their economic lives and to identify the particular institutions that can secure these options without excessive cost to other values.  The result of that hard work may bring into view a regime that is justly termed “market democracy,” but the character of that regime, in all likelihood, will differ significantly from Tomasi’s own description of it.
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